
This is a sample policy concerning Family and Medical Leave Act (“FMLA”) leaves of absence 
and related leaves of absence that most Massachusetts employers are required to provide.  The 
FMLA regulations require covered employers to include in their employee handbooks or leave 
policy manuals certain information, which can be provided either by including the U.S. 
Department of Labor’s general notice form in the handbook or manual or incorporating all such 
information into the employer’s policy.  This sample policy includes all such information.  
However, employers may prefer to remove some sections of this policy or otherwise edit it.  If 
portions are removed, it may be necessary to include the DOL general notice in the same 
document. 
 
If an employer elects to adopt a shorter FMLA policy and rely on the DOL general notice to 
provide any other required information, note that the employer should at least include a 
designation of the leave counting method.  See Section VIII(A) below.  Failure to include such a 
designation could affect the employer’s rights. 
 
Footnotes in this policy are for informational purposes.  They should be removed from any 
policy before distribution. 
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POLICY ON FAMILY AND MEDICAL LEAVES 
AND RELATED LEAVES OF ABSENCE1 

 
I. Purpose 

This policy outlines the basic procedures governing Family and Medical Leaves.  Family 
and Medical Leaves are employee leaves of absence for child care, personal medical care, family 
medical care and certain other circumstances.  This policy also outlines the basic procedures 
governing brief absences for certain other family purposes, referred to in this policy as Small 
Necessities Leaves, as well as absences for certain maternity leaves authorized under 
Massachusetts law.   

 
This policy is intended to implement the federal Family and Medical Leave Act 

(“FMLA”), the Massachusetts Maternity Leave Act (“MMLA”) and the Massachusetts Small 
Necessities Leave Act (“SNLA”).  It is to be interpreted and applied consistent with those laws.  
[For additional information concerning the FMLA, please review the U.S. Department of 
Labor’s notice entitled “Employee Rights and Responsibilities under the Family and Medical 
Leave Act,” a copy of which is included in this policy manual.]2   

                                                 
1 The FMLA and SNLA are applicable only to employers with 50 or more employees.  Note that the MMLA 

nevertheless applies to smaller employers.  See Policy Section II(B) and VI(B) for MMLA policy provisions.   
2  Employers are obligated to provide the DOL general notice (WHD Publication 1420) in “employee handbooks or other 

written guidance to employees concerning employee benefits or leave rights, if such materials exist . . .” 29 C.F.R. 
§825.300(a)(3).  This sample policy includes all of the information set forth in the DOL general notice.  This cross-reference is 
bracketed as the cross-reference and the general notice need not be included if this entire policy is adopted and distributed in a 
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II. Eligibility 

A. Family and Medical Leaves 

An employee will be eligible to seek a Family and Medical Leave or a Small Necessities 
Leave if (1) the employee has worked for the Company for at least 12 months, (2) the employee 
has worked for the Company for at least 1,250 hours during the 12 months before the leave and 
(3) at least 50 employees work at the same worksite or otherwise work within a 75-mile traveling 
distance from the employer’s worksite.  In certain circumstances, separate periods of 
employment are aggregated for purposes of the 12 month requirement.  Additionally, any time 
that the employee would have worked for the Company but for his or her National Guard or 
Reserve obligations is counted toward the 1,250 hour requirement for Family and Medical 
Leave.   

 
B. Massachusetts Maternity Leaves 

Some employees who are not eligible for a Family and Medical Leave may nevertheless 
be eligible for a leave of absence for childbirth or adoption pursuant to Massachusetts law.  
Specifically, employees who meet the eligibility criteria specified in the MMLA (i.e., full-time 
female employees who have been employed for at least three months) may be eligible for eight-
week leaves of absence for the purpose of giving birth or adopting a child.  Such an eight-week 
leave of absence is referred to in this policy as a “Massachusetts Maternity Leave.”3   

 
III. Types of Family and Medical Leaves 

For purposes of this policy, the term “Family and Medical Leave” refers to the leaves of 
absence under the FMLA.  Employees may qualify for any of six types of Family and Medical 
Leaves.  Throughout this policy, the terms “Family and Medical Leave” and “FMLA Leave” 
refer to any of the following six types of leaves:   

 
A. Pregnancy Leave 

An employee may take a Pregnancy Leave due to incapacity due to pregnancy, prenatal 
medical care or childbirth. 

 
B. Birth, Adoption and Child Care Leave 
 
An employee may take a Birth, Adoption and Child Care Leave to care for his or her 

child after birth, or for placement with the employee of a child for adoption or foster care.  The 
leave must be completed within 12 months of the child’s birth, adoption or foster care placement.   

                                                                                                                                                             
handbook or manual.  However, if any part of this policy is omitted, it may be necessary to include the DOL general notice in the 
policy manual to ensure that all aspects of the general notice are included in the policy book. 

3  This policy follows the MMLA.  Although the MMLA applies by its terms only to female employees, there is some 
debate concerning whether an employer may permissibly implement the MMLA by providing its protections only to female 
employees.  Employers should consider whether to expand the policy to cover all full-time employees. 



 3 
© 2009.  Goodwin Procter LLP.  All rights reserved. 

 

C. Family Illness Leave 

An employee may take a Family Illness Leave to care for a seriously ill or injured spouse, 
parent or child.  The illness or injury must be a “serious health condition” within the meaning of 
the FMLA, a term which is defined below.  If the leave is for care of a child, the child must 
either be under age 18 or unable to care for himself or herself due to a mental or physical 
disability.   

 
D. Employee Illness Leave 

An employee may take an Employee Illness Leave because of a serious health condition 
that makes the employee unable to perform his or her job.  

  
E. Qualifying Exigency Leave 
 

 An employee may take Qualifying Exigency Leave for certain “qualifying exigencies” 
arising out of the fact that the employee’s spouse, child of any age or parent is on active duty (or 
has been notified of an impending call to active duty) in support of certain types of military 
operations, known as “contingency operations.”  The family member must be a member of the 
National Guard or one of the military’s Reserve units or a retired member of the Regular Armed 
Formed or the Reserves.  Qualifying exigencies may include attending certain military events, 
arranging for alternative childcare, addressing certain financial and legal arrangements, attending 
certain counseling sessions, attending post-deployment reintegration briefings and any other 
circumstance that the Company and the employee agree should be a qualifying exigency and as 
to which they agree about the timing of the leave for that event.  
  

F. Military Caregiver Leave 
 

 An employee may take Military Caregiver Leave to care for a spouse, child of any age, 
parent or next of kin who is a current member of the Armed Forces (including a member of the 
National Guard or the Reserves) and incurs a serious illness or injury in the line of duty or active 
duty that may render the servicemember medically unable to perform his or her duties, if the 
illness or injury is one for which the servicemember (1) is undergoing medical treatment, 
recuperation or therapy, (2) is in outpatient status, or (3) is on the temporary disability retired 
list.  If Military Caregiver Leave also qualifies as Family Illness Leave, the leave will be 
designated as Military Caregiver Leave.   
 
IV. Serious Health Condition 

A “serious health condition” is an illness, injury, impairment or physical or mental 
condition that involves either an overnight stay in a medical care facility or continuing treatment 
by a health care provider for a condition that either prevents the employee from performing the 
functions of the employee’s job or prevents the qualified family member from participating in 
school or other daily activities. 
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Subject to certain conditions, the continuing treatment requirement may be met by a 
period of incapacity of more than three consecutive calendar days combined with at least two 
visits to a health care provider or one visit and a regimen of continuing treatment, or incapacity 
due to pregnancy, or incapacity due to a chronic condition.  Other conditions may meet the 
definition of continuing treatment. 

 
V. Small Necessities Leaves 

Small Necessities Leaves are absences of an employee for any of the following purposes:   

• to participate in school activities directly related to the educational advancement 
of a child of the employee, such as parent-teacher conferences or interviewing for 
a new school;  

 
• to accompany a child of the employee or an elderly relative of the employee to 

routine medical or dental appointments, such as check-ups or vaccinations; or  
 

• to accompany an elderly relative of the employee to appointments for other 
professional services related to the elderly relative’s care, such as interviewing at 
nursing or group homes.   

 
For purposes of this policy, an elderly relative of an employee is an individual of at least 
60 years of age who is related by blood or marriage to the employee.   
 
VI. Notice and Scheduling of Leave and Related Employee Responsibilities 

A. Required Information 

Employees who seek a Family and Medical Leave or a Small Necessities Leave must 
provide sufficient information for the Company to determine if the leave may qualify for FMLA 
or SNLA protection and the anticipated timing and duration of the leave.  Sufficient information 
may include that the employee is unable to perform job functions, the family member is unable 
to perform daily activities, the need for hospitalization or continuing treatment by a health care 
provider or circumstances supporting the need for a Qualifying Exigency Leave or a Military 
Caregiver Leave.  Employees must also inform the Company if the requested leave is for a 
reason for which a Family and Medical Leave was previously taken or certified.  Employees may 
also be required to provide a certification and periodic recertification supporting the need for 
leave.  Unless a longer period is specified, a medical certification or recertification must be 
completed and returned to the Company within 15 days of the Company’s request. 

 
Moreover, employees on leave may be contacted periodically for updates concerning 

their status and intent to return.  Employees are expected to be fully responsive to such requests 
for updates.   
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B. Advance Notice of Foreseeable Leave 
 
Except as otherwise provided below, employees must provide 30 days’ advance notice of 

the need to take a Family and Medical Leave when the need for the leave is foreseeable.  When 
30 days’ notice is not possible, the employee must provide notice as soon as practicable.  
However, if the leave is a Birth, Adoption and Child Care Leave or a Massachusetts Maternity 
Leave, the required advance notice period is two weeks.4 

 
C. Form of Notice of Foreseeable Leave. 
 
To provide notice, an employee is required to complete the Company’s “Request for 

Leave of Absence” form and submit it to the Human Resources Department, except in unusual 
circumstances.5 

 
D. Scheduling of Foreseeable Leaves 
 
If an employee plans to take a Family Illness Leave, an Employee Illness Leave or 

Military Caregiver Leave because of planned medical treatment, the employee must make an 
effort to schedule the treatment to reduce the disruption to the Company, subject to the health 
care provider’s approval.  An employee should generally consult with his or her supervisor to 
explore alternatives to reduce the disruption to the Company.   

 
E. Notice of Unforeseeable Leave 
 
When a Family Illness Leave, an Employee Illness Leave, Military Caregiver Leave or 

Qualifying Exigency Leave is needed due to a reason that was not foreseeable, an employee 
should give the Human Resources verbal or written notice as soon as he or she reasonably can.6  

  
F. Notice of Small Necessities Leave 
 
When an employee’s need for a Small Necessities Leave is foreseeable, the employee 

should provide at least seven days’ written notice.  If the employee’s need for such an absence is 
not foreseeable, the employee should provide as much notice as is practicable.   

                                                 
4  This is due to the MMLA notice standard.  For employees outside Massachusetts, a policy could require the same 30 

day advance notice standard that is applicable to other foreseeable Family and Medical Leaves. 
5  To require notice in a particular manner for FMLA Leaves, the requirements must be “the employer’s usual and 

customary notice and procedural requirements for requesting leave. . . .”  29 C.F.R. §825.302(d). 
6  For leaves that are not foreseeable, an employer may require compliance with the same notice and procedural 

requirements that apply to other similar absences, absent unusual circumstances. 
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G. Effect of Insufficient Notice 

An employee’s failure to give adequate notice may delay, or may result in the denial of, 
the employee’s right to take a Family and Medical Leave or a Small Necessities Leave or may 
affect the employee’s rights to a Massachusetts Maternity Leave.   

 
VII. Confirmation of Leave 

A. Family and Medical Leaves 

The Company shall inform employees who request Family and Medical Leave whether 
they are eligible for a leave that is covered by the FMLA.  If they are, the notice shall specify any 
additional information that the Company requires as well as the employees’ rights and 
responsibilities.  If they are not eligible, the Company shall provide at least one reason of the 
ineligibility determination. 

 
The Company shall determine if leave will be designated as FMLA-protected and the 

amount of leave counted against the employee’s leave entitlement.  If the Company determines 
that the leave is not FMLA-protected, the Company shall inform the employee. 

 
B. Small Necessities Leaves 

An employee who requests Small Necessities Leave may be required to provide a 
certification stating the date of the absence, the duration of the absence, and the purpose of the 
absence.  The Company reserves the right to require any employee to provide reasonable 
additional information to verify the reason for requesting a leave.   

 
VIII. Length of Leave and Restoration Rights 

A. General 

In general, except for those employees taking Military Caregiver Leave, an employee will 
be entitled to a maximum of 12 weeks of Family and Medical Leave and 24 hours of Small 
Necessities Leave during any 12-month period.  The 12-month period is a rolling period 
measured backward from the date an employee uses any leave under this policy.7  Each time an 
employee takes any Family and Medical Leave, the remaining leave entitlement will be any 
balance of the 12 weeks that has not been used during the immediately preceding 12 months.   

                                                 
7 The FMLA regulations permit employers to choose any of several methods for measuring this 12-month period, 

including (1) a calendar year, fiscal year, year between anniversary dates or other fixed 12-month leave year; (2) a 12-month 
period measured forward from the date an employee’s first FMLA leave begins; or (3) a “rolling” 12-month period measured 
backward from the date an employee uses any FMLA leave.  § 825.200(b).  Many employers have chosen the rolling 12-month 
period because that method avoids the risk that employees will have the legal right to take FMLA leaves of more than 
12 successive weeks by combining FMLA leaves between the end of one 12-month period and the beginning of another.  The 12-
month period for Military Caregiver Leave must be calculated beginning on the first day of such leave and ending 12 months 
later.  Thus, if an employer chooses to use a different 12-month period for other forms of FMLA leave, it will need to track the 
Military Caregiver Leave under both systems.   
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In the case of Military Caregiver Leave, an employee is entitled to a maximum of 
26 weeks of leave in the 12-month period beginning on the first day that the employee takes this 
form of leave and ending 12 months later.  

 
When an employee is eligible for both a Birth, Adoption and Child Care Leave and a 

Massachusetts Maternity Leave, both leaves will run concurrently.  However, the expiration of 
FMLA rights does not itself deprive an employee of MMLA rights, if the employee continues to 
be eligible for MMLA leave after the expiration of FMLA Leave.  

  
B. Nature of the Leave 

Unless otherwise approved, a Birth, Adoption and Child Care Leave or a Massachusetts 
Maternity Leave must be taken at one time and must be taken before the end of the 12-month 
period beginning on the date of the child’s birth or placement.  The other Family and Medical 
Leaves may be taken through either a reduced working schedule or intermittently if such an 
arrangement is medically necessary (or if the Company approves such an arrangement in its 
discretion).  If an employee is entitled to a Family Illness Leave, an Employee Illness Leave or a 
Military Caregiver Leave or if the employee is permitted to work on a reduced work schedule or 
intermittent basis, the Company may transfer the employee temporarily to a position for which 
he or she is qualified and which has equivalent pay and benefits if the alternative position would 
better accommodate the recurring leaves than the employee’s regular position.  Use of 
intermittent or reduced schedule leave is measured in increments of one hour. 

 
Qualifying Exigency Leave may also be taken on an intermittent basis. 

C. Special Rule Applicable to Spouses who are Both Employed by the Company 

If the Company employs both spouses, the combined total Family and Medical Leave to 
which they will be entitled together will be 12 weeks in any 12-month period if the leave is taken 
as (1) a Family Illness Leave to care for the employee’s parent or (2) Birth, Adoption and Child 
Care Leave. 

   
D. Restoration Rights 

(1) General 

At the end of a Family and Medical Leave or a Small Necessities Leave, an employee 
will generally have the right to return to his or her last position before the leave or to an 
equivalent position with equivalent benefits, pay and other terms and conditions of employment.  
An employee returning from a Massachusetts Maternity Leave will generally have the right to 
return to her last position or a similar position.  In returning from any of these leaves, the 
employee will not lose any benefit rights, such as vacation, to the extent that those benefit rights 
accrued before the leave period.8   

                                                 
8 Depending upon complexity of administration, the Company may decide to permit accruals of vacation and/or sick 

leave benefits during the leave period.   



 8 
© 2009.  Goodwin Procter LLP.  All rights reserved. 

 

(2) Extension of Leave 

In the event that a Family and Medical Leave is extended beyond a level totaling 
12 weeks of leave over 12 months (or 26 weeks in the case of Military Caregiver Leave), the 
leave will become a “personal leave” and the Company will consider the possibility of 
restoration but will not guarantee restoration.  The determinations regarding whether to grant an 
extension and to grant restoration after an extension will be made in the Company’s discretion 
after considering factors such as the purpose of the leave extension, the employee’s length of 
service, the employee’s overall employment record, the employee’s position, and the Company’s 
assessment of its needs.  For details on the duration of and procedures associated with personal 
leaves of absence, please see the Personal Leave section of this manual.   

 
(3) Certification Before Return 

Before an employee may return from an Employee Illness Leave that has continued for at 
least ____ calendar days, the employee’s health care provider may be required to certify that the 
employee is able to resume his or her job.  The employee will be required to bear the costs of 
such a certification.9   

 
IX. Pay and Benefits 

A. Pay 

Family and Medical Leaves, Small Necessities Leaves and Massachusetts Maternity 
Leaves  are not paid leaves.  However, an employee may substitute a paid leave for which the 
employee is eligible for otherwise unpaid leave.  Such a substitution will be counted against the 
employee’s use of leave.  The leave will remain subject to all protections that would apply if the 
leave were taken on an unpaid basis.  For example, if an employee takes an Employee Illness 
Leave, he or she may be entitled to the Company’s short-term disability pay under the 
Company’s policies.  Employees who seek paid leave will need to meet the notice and 
qualification requirements under the paid leave policy.10   

 
If no other paid leave is available but an employee is eligible for accrued paid leave, such 

as vacation pay or paid personal days, the employee will be required to use that accrued leave 
during a leave under this policy until it is exhausted.11   

                                                 
9 If a fitness for duty certification requirement is imposed, it must be imposed on all similarly situated employees, such 

as all employees in the same or similar job titles. § 825.312.  Note also that if the employer seeks to require a fitness for duty 
certification that addresses the employee’s ability to perform essential job functions, it must provide the employee with a list of 
the essential functions of the job at the time that it makes the leave designation determination and inform the employee at that 
time that he or she will be required, as a condition to returning to work, to have his or her health care provider certify that he or 
she is able to perform the essential job functions.   

10 The Company may require that an employee requesting salary continuation disability benefits meet additional 
requirements as a condition of receiving those benefits, even if those requirements are more stringent than those imposed by the 
FMLA.  However, the employee must also have the option of simply complying with the FMLA requirements, albeit without 
retaining the opportunity to receive paid leave.  §825.207(a).   

11  This assumes that the employer chooses to require the use of accrued paid leave whenever possible.     
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B. Maintenance of Health Benefits 

During a Family and Medical Leave, the Company will continue the employee’s medical 
and dental insurance coverage, provided that the employee pays for the regular employee share 
of such coverage on a timely basis as if he or she had remained actively employed.  During any 
paid leave, the employee share of the premiums will be deducted from the employee’s pay.  
During the unpaid portion of a Family and Medical Leave, the employee will be required to pay 
the employee’s share by delivering the payment so that it is received by the Company no later 
than the ___ day of each month.12  

 
If the employee fails to return from the leave, the Company may be entitled to recover 

from the employee the portions of medical and dental insurance premiums that were paid for by 
the Company with respect to the unpaid portion of the leave.  The Company will be entitled to 
recover these amounts unless the employee’s failure to return was due to a serious health 
condition (within the meaning of the FMLA) or if there are other circumstances beyond the 
employee’s control.  If the employee states that he or she is unable to return from the leave 
because of a serious health condition, the Company may require the employee to provide a 
medical certification.   

 
An employee who is eligible only for a Massachusetts Maternity Leave and not a Birth, 

Adoption and Child Care Leave is not entitled to health benefit continuation during the leave.13  
  
C. Other Benefits 
 
Group life insurance and long-term disability insurance will also be maintained during a 

Family and Medical Leave, subject to the same cost-sharing applicable to active employees.14  
Employees eligible only for a Massachusetts Maternity Leave are not entitled to such 
continuation.15   

                                                 
12 There are several alternatives for employers to use in scheduling such payments, including the same deadline that is 

applicable to COBRA payments. § 825.210(c).  There are also options concerning actions to take if payment is late.  
§825.212(a)(1), (b). 

13 Consider whether to adhere to such an approach.  Note that Massachusetts Maternity Leaves should not be treated less 
favorably in terms of benefit continuation than other unpaid leaves for which an employee may be eligible.  If those eligible only 
for Massachusetts Maternity Leaves are to be given health coverage, check to ensure that doing so is permissible under the 
applicable plans and insurance policies.   

14 Such continuation is not necessarily required under the FMLA, but may be administratively simpler, especially in light 
of the obligation to restore all benefits immediately at the end of an FMLA leave.  Employers have the option not to continue 
non-health benefits, such as life insurance and long-term disability insurance, during an FMLA leave (except to the extent that 
such benefits are provided as part of a paid leave for which the employee is eligible, such as a short-term disability salary 
continuation benefit).  In determining whether to continue such coverage, the Company should be aware of the fact that 
continuation may be necessary under the plan terms to maintain the right to restore benefits immediately at the end of the leave, 
as required under the FMLA.  If so, employees may be required to repay premiums regardless of whether they want coverage.  If 
benefits are to be continued, the Company should ensure that continuation is permissible under applicable plans and insurance 
policies.  See 29 C.F.R. §§ 825.213(b), 825.215(d)(1) and (3).   

15 Consider whether to revise and extend coverage to such employees.  Note that Massachusetts Maternity Leaves should 
not be treated less favorably in terms of benefit continuation than other unpaid leaves for which an employee may be eligible.  If 
it is to be provided, check to ensure that doing so is permissible under the applicable insurance policies.   
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X. Medical Records 

Documents relating to medical certifications, recertifications or medical histories of 
employees or employees’ family members will be maintained separately and treated as 
confidential medical records, except that in some legally recognized circumstances, the records 
(or information in them) may be disclosed to supervisors and managers, first aid and safety 
personnel, or government officials.   

 
XI. FMLA Violations and Enforcement16 

A. Unlawful Actions by Employers 

The FMLA makes it unlawful for any employer to: 

• Interfere with, restrain, or deny the exercise of any right provided under the 
FMLA; or 

• Discharge or discriminate against any person for opposing any practice made 
unlawful by the FMLA or for involvement in any proceeding under or related to 
the FMLA. 

 
B. Enforcement 

An employee may file a complaint with the U.S. Department of Labor or may bring a 
private lawsuit against an employer. 

 
The FMLA does not affect any Federal or State law prohibiting discrimination, or 

supersede any State or local law or collective bargaining agreement which provides greater 
family or medical leave rights. 

                                                 
16  This section is part of the general notice that the FMLA regulations require to be included in an employee handbook or 

similar written guidance.  If the DOL general notice is otherwise provided and cross-referenced in the same policy book, this 
section need not be included in the Company FMLA policy. 


